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Dear Mr. Young,
On behalf of the American Federation of Federal, State, County, and Municipal Employees
(AFSCME) we are hereby responding to the allegations raised by Freedom Foundation (the Foundation)
in the above-referenced matter. AFSCME maintains a self-funded Separate Segregated Fund within the
meaning of 26 U.S.C. § 527(f)(3), which is registered with the Internal Revenue Service (IRS) as
“AFSCME Special Account” (Special Account). The Special Account files reports with the Public
Disclosure Commission (“PDC”) as an out-of-state political committee under the name American
Federation of State, County and Municipal Employees, as required by law.
On October 4, 2019, the PDC entered an order in Case No. 54145, involving both AFSCME and
the Foundation. In that case, the Foundation accused AFSCME of failing to file or to timely file monthly
Out-of-State Committee Contribution Reports (C-5 Reports) disclosing $250,000 in monetary
contributions made to three political committees in Washington State during calendar years 2015 and
2016. The PDC assessed a civil penalty of $5,250, of which $2,000 was suspended. AFSCME tendered
payment of the other $3,250 on October 7.
On October 25, 2019, the Foundation filed a new complaint, alleging that AFSCME failed to
report various transactions, all of which were either indirectly contemplated by, or were addressed
directly in, the final order in Case No. 54145.
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Analysis
I.

The Alleged Failure To Disclose Contributions On C-5s Has Already Been Corrected,
Where Appropriate, and No Contributions From Outside Entities Were Unreported.

The Foundation alleges that by comparing the Special Account’s Form 8872 forms filed with the
IRS and the C-5s filed with the PDC, that there is approximately $10,153,446 in funds that were not
reported to the PDC in the amended C-5s filed on August 14, 2019. After receiving the Foundation’s
complaint, the Special Account has taken immediate steps to identify the source of the discrepancy, and
has already filed amended C-5s. AFSCME regrets that the reports amended in August and September
contained inaccuracies. It has investigated the cause of those discrepancies and discovered that there
were internal coding errors that caused some reportable transactions to be omitted. Such omissions were
attributable entirely to an oversight that occurred as a result of AFSCME’s desire to file the amended
reports as promptly as possible, and not to any attempt to conceal information from the public.
Breaking down the Foundation’s allegations, and the Special Account audit’s findings, the
$10,153,446 is explained. The majority of those transactions were from AFSCME to the Special
Account, and the Special Account has amended its filings. The remaining amounts are refunds, and not
reportable transactions. The Foundation made identical allegations regarding these transactions in its
July 3, 2019 complaint and in its August 9, 2019 amended complaint, based on the same
misunderstanding of the difference between a partially refunded expenditure, and a contribution. The
Commission declined to issue a finding that those transactions constituted a violation of RCW
42.17A.250, presumably because those transactions did not reflect “contributions” to the Special
Account that needed to be reported.
A. The alleged failure to report AFSCME’s own self-funding of its segregated fund has
been corrected.
First, The Foundation alleges that 34 contributions from AFSCME to the Special Account were
previously unreported in 2014. See Complaint at 3-4. Now that these issues have been brought to its
attention, the Special Account has amended its C-5 reporting to account for these expenditures.
Performing its own audit, the Special Account has identified that in the first quarter of 2014,
there were 27 deposits, totaling an additional $6,568,985.05 from what was included in the recently
amended report. In the second quarter of 2014 there were seven deposits, totaling an additional
$2,128,469.50, from what was included in the recently amended C-5 report. In addition, outside of the
issues raised by the Foundation, this audit revealed that in the October 2014 C-5 report, $343,539 of
expenditures were included that should not have been reported as deposits, as a result of those
transactions having been internally mislabeled as deposits.
The audit further identified four deposits totaling an additional $1,766,920.61 for 2016, which
have also been reported in amended reports.
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The remaining $32,609.841 the Foundation points to as not having been included in AFSCME’s
reports is attributable to the partial refunds of contributions from Michigan for All and AFSCME SEIU
Florida, which were already addressed in the prior case.
B. The Foundation’s allegation about the Michigan for All refund is incorrect.
The Foundation flags an April 10, 2015 “contribution” from Michigan for All for $21,000. As
was already explained, this was not a contribution. It was a refund. The Foundation’s misunderstanding
of the difference between a contribution to the Special Account, versus a partial refund of an
expenditure made by the Special Account, was explained in Case No. 54145. The Foundation has simply
reasserted the same unfounded allegation that was already addressed in that matter.
The Foundation disputes this explanation, asserting that because the partially refunded amount of
$21,000 does not correspond to any other transaction, and “does not appear to be simply the reflection of
an uncashed or voided check,” then it must represent an “actual deposit of funds into the Special
Account from an outside source.” Complaint at 5.
In fact, as the Foundation notes that the Special Account transferred funds to Michigan for All
throughout 2014, for a total of $750,000. Complaint at 4. In 2015, Michigan for All refunded $21,000
back to the Special Account. Put simply, the Foundation is incorrect, as it was when it initially made
these allegations in the prior case. The April 10, 2015 “contribution” from Michigan for All for $21,000
was a partial refund that did not need to be disclosed to the PDC.
This brings the amount the Foundation claims is unaccounted for down to $11,609.84.
C. The Foundation’s allegation about the AFSCME SEIU Florida amount is incorrect.
The Foundation notes a returned contribution from AFSCME SEIU Florida for $11,609 in 2018.
The Foundation disputes the Special Account’s explanation in Case No. 54145 that this was a refund of
prior donated funds. The Foundation bases this on the fact that the 8872 shows five in-kind contributions
to AFSCME SEIU Florida before the refund, but no cash contributions.
The Special Account’s audit revealed that two of these contributions were inadvertently reported
to the IRS as in-kind expenditures, and were, in fact, cash contributions. These monetary expenditures
were $17,500 on August 11, 2017, and $15,000 on August 16, 2017.
Therefore, the Special Account’s prior explanation in Case No. 54145 is entirely correct. This
amount is a refund and did not need to be disclosed to the PDC.
This leaves only $0.84 unaccounted for from the Foundation’s allegations. This amount is
attributable to the rounding errors in the Foundation’s documentation. Compare amended C-5 reports,
which track expenses to the penny, with Foundation’s excel file, which rounds to the nearest dollar.
1

$10,120,838.16 (total unreported) = $6,568,985.05 (first quarter 2014 unreported) + $2,128,469.50 (second quarter 2014
unreported) - $343,539 (erroneously disclosed in second quarter 2014) + $1,766,920.61 (2016 internal audit unreported).
AFSCME was not obligated to report $32,609.84 that the Freedom Foundation alleges should have been reported.
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II.

The Foundation’s Complaint Does Not Raise Grounds For Either Assessing The Original
Suspended Penalty or Treating This As A New Violation

The Foundation asserts both that these errors either violate the terms of the order in Case No.
54145, or represent new violations that should be investigated. The PDC should do neither.
First, the final order in Case No. 54145 states that the Special Account was untimely in
disclosing transactions totaling about $81 million. This $81 million was always reflected in the IRS
filings. The issues raised in the Foundation’s October 25 complaint all relate to the same unreported
funds that were addressed by the Commission in the previous case. The Commission has already issued
an appropriate penalty for the failure to timely report those funds.
The Final Order in Case No. 54145 contemplates future misfiled documents serving as the
possible basis for the suspended portion of the penalty coming due. It does not allow the Foundation to
take a second bite at the apple for the same alleged violations it already raised and that were already
addressed by the Commission. It is therefore not appropriate to re-litigate the terms of the prior
stipulation and Final Order.
The Special Account thought it had addressed all of the prior transactions at the time the Order
was executed. However, a few transactions had not been accounted for due to an internal accounting
error. They now have been accounted for. The Special Account receives hundreds of transfers – and
failed to report only 38 transactions compared to 369 transactions that were properly reported in the C-5
reports amended in August and September 2019. These alleged shortcomings in the Special Account’s
reporting were minor in relation to the political committee’s overall activities, and the Special Account
has already taken prompt action to amend its 2014 and 2016 filings to add the $8,697,454.55 and
remove $343,539.
The Foundation insists that the Special Account did not disclose two outside contributions – the
Michigan for All refund, and the AFSCME SEIU Florida refund – but these have been explained, both
in the response to Case No. 54145, the response to the supplemental complaint in that matter, and again
herein. It is absolutely not the case, as the Foundation alleges, that the Special Account has “yet to
disclose receipt of at least two contributions from external sources.” Complaint at 5. Because these
transactions were already addressed in the earlier case, it would be inappropriate to either reassess the
original penalty or to treat these as a new violation. Just as in Case No. 54145, there is no violation
regarding the Michigan for All refund and the AFSCME SEIU Florida refund.
It remains the case, contrary to the Foundation’s assertions, that the late reported transactions are
all entirely transfers from AFSCME to the Special Account. AFSCME’s Special Account is a § 527
separate segregated fund. Although it is a legally distinct entity for purposes of the Internal Revenue
Code, it is entirely controlled by AFSCME, all decisions regarding its activities are made by AFSCME,
and it is entirely funded by AFSCME. AFSCME’s Special Account is, in other words, an AFSCME
bank account used and funded by AFSCME for AFSCME’s own political activities. Because it is simply
an alter ego of AFSCME, it is registered with the PDC as AFSCME – the American Federation of State,
County and Municipal Employees. In light of this fact and the Segregated Fund’s exclusive funding
from AFSCME, Special Account left blank the field on the C-5s for reporting contributions from
“persons or corporations residing outside of Washington.”
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Moreover, the vast majority of the monies AFSCME deposited into its Special Account were not
intended for electoral spending in Washington State and in fact were not used for political spending in
Washington State. To put it in perspective, the Foundation alleges that more than $81 million should
have been reported in contributions to the Special Account from 2014-2018. During this same time
period, however, only $790,000 of the political committee’s funds were spent in Washington – less than
one percent. In other words, more than 99% of the deposits AFSCME made into its Special Account
during the pertinent time period from 2014-2018 had nothing to do with electoral spending in
Washington State.
Nor did the Special Account fail to disclose any campaign spending in Washington. This is not a
situation where spending went unreported. Rather, accounting errors led to 38 out of a total of 407
transactions between AFSCME and its Special Account not being reported to the PDC, although
properly and timely reported to the IRS.
AFSCME’s Special Account has been fully transparent and comprehensive in publicly disclosing
the source of its funding. Therefore, the public has not been denied the ability to inform itself of this
financing. The fact that the Foundation has accessed and made use of these records is itself proof of
AFSCME’s Special Account’s substantive compliance with campaign finance laws. The public was not
misled or deceived, as the Foundation appears to suggest.
The Special Account has also reviewed its internal accounting procedures and has implemented
an auditing process to ensure that any similar issues do not arise moving forward with respect to the
Special Account’s reporting to the PDC.
If you have any questions, or if there is anything we can do to be of assistance to you, please do
not hesitate to contact me at (206) 257-6011.
Sincerely,

Danielle Franco-Malone
Sarah Derry
Counsel for AFSCME
Encls

